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IN THE SUPREME COURT OF THE STATE OF UTAH

RICKF.NOTT,
Petitioner/ Appellant

:

vs.

:

JODY M. LILLY,
Defendant/Appellee

:

Case No. 200000544-SC

:

Priority No.

STATEMENT OF JURISDICTION
The Utah Supreme Court has jurisdiction in this matter pursuant to Utah Code
Ann. §78-2-2(3)(j) (1996) where the matter is a case of first impression.
STATEMENT OF THE ISSUES
A. Whether the district court erred in refusing to order visitation under the
petitioner's paternity action in the State of Utah by determining that the UCCJA
jurisdiction superceded the State of Utah's jurisdiction under Utah Code Ann. §78-27-24
(7) particularly where the respondent's home state is transient and where respondent
conceded that paternity should be established by the State of Utah.
1

Standard of Review: Question of Law-Correction of Error; Dejavue, Inc. v. U.S.
Energy Corporation, 993 P.2d 222 (Utah Ct. App. 1999).
B. Whether the district court erred in not finding that Utah provided the most
convenient forum and that the State of Virginia was an inconvenient forum even under
the UCCJA where the respondent's home state is transient.
Standard of Review: Question of Law-Correction of Error; PGM Inc. v.
Westchester Investment Partners, Ltd, 995 P.2d 1252 (Utah Ct. App. 2000).

DETERMINATIVE CONSTITUTIONAL
PROVISIONS, STATUTES, ETC,
§78-45a-10.5(l)(1994):
If the court determines that the alleged father is the father, it may upon its own
motion or upon motion of the father, order visitation rights in accordance with
Sections 30-3-32 through 30-3-37 as it considers appropriate under the
circumstances.

§78-45c-2(l) and (2)(1980):
As used in this act:
(1) "Contestant" means a person, including a parent, who claims a right to
custody or visitation rights with respect to a child.
(2) "Custody determination" means a court decision and court orders and
instructions providing for the custody of a child, including visitation rights; it
does not include a decision relating to child support or any other monetary
obligation of any person;
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§62A-ll-304.2:
(1) Through an adjudicative proceeding the office may issue or modify an
administrative order that:
(a) determines paternity in accordance with Section 78-45a-10;
(b) determines whether an obligor owes support;
(c) determines temporary orders of child support upon clear and
convincing evidence of paternity in the form of genetic test results or other
evidence;
(d) requires an obligor to pay a specific or determinable amount of
present and future support;
(e) determines the amount of past-due support;...
(2) (a) An abstract of a final administrative order issued under this section
or a notice of judgment-lien under Section 62A-11-312.5 may be filed with the
clerk of any district court.
(b) Upon a filing under Subsection (2) (a), the clerk of the court
shall:
(i) docket the abstract or notice in the judgment docket of the
court and note the time of receipt on the abstract or notice and in
the judgment docket;...
(5) The office may accept voluntary acknowledgment of a support
obligation and enter into stipulated agreements providing for the issuance of an
administrative order under this part.

STATEMENT OF THE CASE
A. Nature of the Case: This Appeal is from an Order in the Second District
Court, Davis County, Layton Department in which the Honorable Thomas L. Kay
sustained the Order of Commissioner David S. Dillon deferring the visitation issue in
3

petitioner/appellant's Petition to Establish Paternity and for Visitation of the parties'
minor child residing with respondent/appellee to the State of Virginia, under the
Uniform Child Custody Jurisdiction Act.
B. Course of Proceedings and Disposition Below: The Petition to Establish
Paternity and for Visitation was filed by petitioner/appellant (hereinafter "petitioner")
in the District Court of Davis County on the 11th day of June, 1999.
Respondent/appellee (hereinafter "respondent") then filed her Affidavit of Residency
in the State of Virginia, and her Notice of Special Appearance and Motion to Extend
Time for Filing of Answer arguing that Utah lacked jurisdiction on the ground that
Virginia had exclusive jurisdiction under the Uniform Child Custody Jurisdiction Act
(hereinafter "UCCJA"). Because the respondent had not filed any proceeding in the
State of Virginia, the Court ordered respondent to answer the Petition pending in the
Davis County Court. Respondent then filed an Answer and Counterclaim in the
current action requesting an increase in child support, and in approximately five (5)
weeks filed a custody action in the Virginia Court. Petitioner then filed a Motion to
Quash the Summons and Petition filed in the Virginia Court, which was denied. Copies
of the Virginia pleadings are attached as part of the addendum herein. Commissioner
David S. Dillon then ruled that Virginia is the home state of the minor child and that the
UCCJA supercedes and overrides the Uniform Act on Paternity and ordered that the
Virginia Court had jurisdiction under the UCCJA to determine custody and visitation
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although there has yet to be a final order on paternity and the issue of custody was
never at issue. On appeal to the Second District Court, Layton Department, Judge
Thomas L. Kay affirmed the Commissioner's Ruling and specifically preserved the issue
for appeal on the 23rd day of May, 2000, and this Appeal was then filed on the 13th day
of June, 2000.
C. Statement of Facts: The parties are the natural parents of Drake Austin Nott,
born the 19th day of April, 1995 in Davis County, Utah. The parties were not married to
each other, and upon their separation in 1996 petitioner signed documents admitting
his paternity under Utah Code Ann. §78-45a-2 (1997) and the Office of Recovery
Services (hereinafter "ORS") administratively set petitioner's child support, and
judgment was docketed in the District Court of Davis County in which the petitioner
was referred to as "the non-custodial parent." The judgment was later withdrawn by
ORS unknown to the petitioner, however ORS continued to collect the child support
from petitioner. The petitioner's employment changed and he got behind in payment
of child support and exercised limited visitation during the infant years. Without notice
to the petitioner, the respondent left the State of Utah in July or August, 1998 (she
married a member of the U.S. Air Force), and Office of Recovery Services refused to
divulge her address. R. P. 2
Petitioner was informed that the respondent would be visiting her parents at
Clearfield, Utah in March, 1999, and contacted her parents to arrange visitation, and
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was actually outside the parent's home when the respondent and their child arrived in a
vehicle at her parent's home. R. P. 3 When they saw the petitioner there, they then
drove off, the petitioner was ordered off the premises, and when petitioner contacted
the respondent at her parent's home by telephone and demanded to see his son,
respondent responded by stating that he really wasn't sure that it was his son. The
petitioner then filed his Petition to Establish Paternity and for Visitation and obtained a
Court Order requiring ORS to divulge the respondent's address for service of process.
R.P.6
The respondent then argued that Utah did not have jurisdiction, however, the
court, through Commissioner Dillon ordered her to answer the petitioner's Petition to
Establish Paternity and Visitation. The respondent not only answered but
counterclaimed for an increase in child support. The respondent now concedes in her
Answer that petitioner is in fact the father of said child. R. P. 31 Petitioner has not seen
his son since the summer of 1998. The petitioner has also married and lives with his
wife at Roy, Utah.
The petitioner is now informed and therefore alleges that the respondent's
husband has been transferred from Langley Air Force Base in Virginia to Shaw Air
Force Base in South Carolina.

6

SUMMARY OF ARGUMENTS
The State of Utah has the sole jurisdiction to determine the paternity of the minor
child. The State of Virginia, and any other state where the respondent may reside, does
not have subject matter jurisdiction. In addition, the child was conceived in the State of
Utah and was born and resided in Utah for the three years of his life establishing Utah's
long arm jurisdiction under Utah Code Ann. §78-27-24(7)(1998). The Office of Recovery
Services (hereinafter "ORS") had the petitioner sign documents admitting that he was
the father of the child leaving the petitioner with the idea that he had established his
paternity and collateral parental rights to the child including visitation. The petitioner
paid child support and visited with the child in Utah. It is inappropriate for the State of
Utah, through ORS, to allow the petitioner to be the father for the purposes of paying
child support, but not take responsibility for the jurisdiction in this matter for the rights
of the petitioner and the child to visit together.
The respondent moved from the State of Utah, without any notice to the
petitioner, denied visitation and stated that the petitioner could not be sure he was the
father, requiring the petitioner to seek a decision from the Utah courts. The
respondent's belated admission that petitioner is the biological father of the child
confirms the father's right to visit as set forth in Utah Code Ann. §§30-3-35.5 and 30-335. Respondent's failure to file an action in the State of Virginia until after she had
already answered, submitting herself to the jurisdiction of the Utah courts, and
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counterclaimed for child support (which cannot be handled through the UCCJA),
availing herself of the Utah courts, confirms Utah's jurisdiction. Once the State of Utah
establishes the petitioner's visitation rights as a court of competent jurisdiction through
the paternity action visitation cannot be modified by the court of another state under
the UCCJA in accordance with Crump vs. Crump, 821 P.2d 1172 (Utah App. 1991).
Use of the UCCJA in this matter was not appropriate where custody was not an
issue and the issue of visitation can be established through the paternity action in the
state where it can exclusively be heard. Also the UCCJA is not logically used where the
respondent's home state is destined to be transient where her spouse is a member of the
armed forces. The petitioner cannot be expected to litigate nationally or even
internationally as the child's home state changes under the UCCJA requirements as set
forth in Liska v. Liska, 902 P.2d 644 (Utah Ct. App. 1995). In fact, the respondent's
spouse has now been transferred out of Virginia. Use of the UCCJA in this matter
allows the respondent to continue to enforce child support orders in the State of Utah
but make her present husband the surrogate father by alienation of the child from
petitioner.
ARGUMENT
I. VISITATION RIGHTS ARE ANCILLARY TO THE
DETERMINATION OF PATERNITY AS WELL AS
CUSTODY.
The Uniform Child Custody Jurisdiction Act does permit a state court to exercise
8

jurisdiction to determine visitation rights, but where a court of competent jurisdiction
has already entered an order on visitation, the court of another state cannot modify that
visitation order regardless of the UCCJA provisions regarding visitation. The statute
was enacted to "avoid jurisdiction competition and conflict with courts of other states in
matters of child custody/' Utah Code Ann. §78-45C-l (1987). The visitation provisions
should only be incidental to the determination of custody. The Parental Kidnaping
Prevention Act (hereinafter "PKPA") §(f) states that:
A court of a state may modify a determination of the
custody of the same child made by the court of another state,
if:
(1) it has jurisdiction to make such a child custody
determination; and
(2) the court of the other state no longer has
jurisdiction, or it has declined to exercise such jurisdiction to
modify such determination. 28 USC §1738A (1989).
Utah exercised its jurisdiction when the Office of Recovery Services
administratively determined that petitioner was the father of the child and entered a
child support order which was docketed in the District Court of Davis County based on
petitioner's written admission that he was the father of the child, and ORS then
collected the child support from petitioner as authorized by Utah Code Ann. §62A-11304.2(1998). R. P. 84. The rational and the law of the case in State of Utah, Dept. of
Social Services v. Vijil, 784 P.2d 1130 (Utah 1989), no longer applies due to the revision
and passage of the current statute making the administrative action the equivalent of a
9

judgment from the district court.
Prior to the commencement this action, petitioner also filed his voluntary
declaration of paternity and in her Answer and Counterclaim, respondent has now
admitted that he is the father of Austin Drake Nott, making the requested genetic tests
unnecessary. The lower court correctly ruled that it had jurisdiction to entertain the
paternity petition and respondent admitted paternity five (5) weeks before she filed her
UCCJA Petition in Virginia, and the District Court, should have ruled on visitation
forthwith before respondent filed her Petition for Custody under the UCCJA in the state
court in Virginia.
Utah Code Ann. §78-45a-10.5 provides:
(1) if the court determines that the alleged father is the
father, it may upon its own motion or upon motion of the
father order visitation rights in accordance with §30-3-32
through §30-3-37 as it considers appropriate under the
circumstances.
Utah Code Ann. §78-45c-2 provides:
As used in this Act:
(1) "contestant" means a person, including a parent,
who claims a right to custody or visitation rights with
respect to a child;
(2) "custody determination" means a court decision
and court orders and instructions providing for the custody
of a child, including visitation rights; it does not include a
decision relating to child support or any other monetary
obligation of any person;...
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Petitioner in this case has never raised the issue of custody, and respondent's
continual characterization of the action as one for custody is not only inaccurate, but a
deliberate attempt to place the case within the definitions of the UCCJA. Respondent
made custody an issue by filing her Petition in Virginia, but only after the Utah court
had exercised subject matter and in personam jurisdiction in the paternity action. Utah
was not in any confrontation with Virginia as to the custody of the child, but was
simply exercising jurisdiction mandated by the Uniform Act on Paternity, and where
Utah had already exercised its jurisdiction and there was no custody issue before the
Virginia court, Virginia had no right to assume subject matter jurisdiction.
The Utah Court of Appeals in Liska v. Liska, 902 P.2d 644, 647 (Utah Ct. App.
1995) reaffirmed the doctrine set forth in Crump v. Crump, 821 P.2d 1172 stating as
follows
Exclusive continuing jurisdiction is not affected by the
child's residence in another state for six months or more.
Although the new state becomes the child's home state,
significant connection jurisdiction continues in the state of
the prior decree where the court record and other evidence
exists and where one parent or another contestant continues
to reside. Only when the child and all parties have moved
away is deference to another state's continuing jurisdiction
no longer required.
Liska, at 647 (quoting Crump, at 1177.)
Under the rationale of Crump and Liska it would appear that the exceptions to
jurisdiction under the UCCJA would apply equally in this case. The ORS

11

administrative proceeding was docketed in the District Court of Davis County as
authorized by statute; the paternity action was already proceeding in Utah, and an
admission of paternity had been made prior to any filing in the State of Virginia; the
father has never questioned the mother's right to custody and did not do so in the
Virginia court and the respondent availed herself of the Utah Court by requesting an
increase in child support which cannot be handled under the UCCJA in Virginia.
II. THE FILING OF AN ACTION UNDER THE UCCJA IN
VIRGINIA DOES NOT DEPRIVE THE UTAH COURT OF
JURISDICTION UNDER THE UNIFORM ACT ON
PATERNITY.
The trial court refusal to order visitation in the paternity action was improper
because respondent, to avoid the cost of DNA tests, confirmed her own allegations to
ORS as to the identity of the father of her child by admitting to the trial court that
petitioner was in fact the natural father. The Utah court had sole jurisdiction to
determine the issue of paternity, and based upon the allegations in the Petition and the
admissions contained in the Answer, the trial court should have made a finding that
petitioner is the biological father of Austin Drake Nott, and granted judgment
accordingly. Further, the Commissioner should have stated for the record specific facts
and the law that supported his decision not to grant visitation collateral to the
admission on the paternity issue. The Commissioner took the position that the ORS
administrative action did not establish paternity or vest the courts of Utah with
jurisdiction. The refusal to establish visitation under the Petition emasculates the
12

respondent's admission that petitioner is the father, and he is no better off than he was
when respondent refused visitation and taunted him with the possibility that he was
not the natural father.
III. IN ORDER TO HAVE CONSISTENCY IN THE
VISITATION, THE STATE OF UTAH MUST BE THE
STATE TO ESTABLISH THE VISITATION RIGHTS,
After petitioner executed documents admitting that he was the father of said
child as the basis for an order requiring him to pay child support, and the order was
docketed in the District Court of Davis County, respondent agreed that petitioner could
exercise the visitation rights of a natural father, and petitioner therefore made no
attempt to initiate any proceeding to enforce his right to visit, and thereafter exercised
limited visitation until the child was one year old, and more frequent visitation
thereafter. Petitioner assumed that paternity had been established and that the monthly
child support taken from his check by Office of Recovery Services confirmed his status
as the natural father with all of the rights incident thereto.
When respondent thereafter returned to the state of Utah with the child but
refused petitioner's request for visitation and taunted him by stating that he didn't
really know for sure that he was the father of the child, petitioner's reaction was to
immediately execute documents confirming his paternity with the state of Utah, and
filing this action to obtain scientific evidence of his paternity and exercise a father's
right to visit. Respondent's admission that the petitioner is the father of said child
13

confirms her representations to Office of Recovery Services three (3) years earlier and
establishes a father-child relationship exactly the same as if the parties had been
married. Further "it is in the best interests of the child of.. .adjudicated parents to have
frequent, meaningful, and continuing access to each parent following separation or
divorce" Utah Code Annotated §30-3-32(2)(a).
Because respondent has intentionally avoided visitation with petitioner even
when the child is in the state of Utah, agreement for visitation outside the state of Utah
is not enforceable for two (2) reasons: When respondent resides on a military
installation with her husband, the petitioner cannot visit the child at the military
installation without the husband's consent; and (2) the state in which respondent now
resides is not Virginia, and Virginia now has no reason to maintain jurisdiction, and any
attempt by petitioner to enforce the Virginia visitation order or any agreement for
visitation made by the parties can be re-litigated in the state of South Carolina as soon
as the child has resided there for six (6) months.
The unilateral removal of the child from the state of Utah by respondent,
together with respondent's demonstrated desire to isolate the child from petitioner and
the trial court's decision in this matter, may force petitioner to litigate his visitation
rights in each state in which respondent resides with said child unless a court in this
state exercises jurisdiction to order visitation as authorized by the Uniform Act on
Paternity. The petitioner has consistently maintained his residence in the State of Utah
14

and is entitled to the enforcement of the Utah law on paternity where the child was
born in Utah. The respondent initiated the services of the Utah Office of Recovery
Services for her own ends and then invoked the jurisdiction of the Utah courts in her
counterclaim for an increase in child support. Respondent should not now be allowed
to escape the consequences of her conduct in the State of Utah.
CONCLUSION
Because the child was born in Utah and petitioner has never been in the State of
Virginia, Virginia did not have subject matter jurisdiction of the paternity issue or the
child support issue raised by the respondent in her counterclaim, and that jurisdiction
cannot be waived by agreement of the parties. Only Utah could determine the
paternity issue, and based on petitioner's allegations that he is the father of the child
and respondent's admission that petitioner is the father of the child five (5) weeks
before filing under the UCCJA in Virginia, the trial court should have made a finding
that petitioner is the biological father of Austin Drake Nott and made a ruling on the
visitation issue. Utah retains jurisdiction where one party to the action continues to
reside in the State of Utah after the respondent sought a determination of paternity and
child support through the Office of Recovery Service. Utah is also the most convenient
forum due to the stability of the residence of the petitioner and where the respondent's
spouse is in the military and has, in fact, moved to a different state since the respondent
established residency in the State of Virginia.
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BEAN & SMEDLEY

David E. Bean
Attorney for Petitioner/Appellant

CERTIFICATE OF DELIVERY
I hereby certify that on this jrf_ day o f ^ ^ ^ ^ ^ ^ V z O Q O , I delivery two
(2) true and correct copies of the foregoing BRIEF OF APPELLANT to the following
postage prepaid:
Michael D. Murphy
Attorney at Law
13 North Main
P.O. Box 15
Kaysville,UT 84037
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ADDENDUM

INDEX OF VIRGINIA COURT DOCUMENTS
1. Summons, Juvenile and Domestic Relations District Court

1

2. Petition, Commonwealth of Virginia, York County

2

3. Respondent's Motion to Quash Summons and Dismiss Petition

3

4. Department of Social Services Notice

4

5. Order of the Juvenile and Domestic Relations District Court

5

6. Petitioner's Response to Respondent's Motion to Quash Summons
and Dismiss Petition

6

7. Final Order, York County Juvenile and Domestic Relations District Court

7

CASE NO

COMMONWEALTH OF VIRGINIA
York m County

Juvenile and Domestic Relations District Court

30C.B«Ilar&^
'*'%

890-'3470

Fftb 4 ,

<£3$$&

'coukrs STREET ADDRESS AND TELEPHONE" *

I n>T e/ v .
HEARING DATE

JJP.9.?.?2?-P1..*..Q2.

P?AKJ?..A?..KOTT

HEARING TIME

JL 8; 30 ant

2000

TO ANY AUTHORIZED OFFICER: I COMMAND YOU to summon the parties as designated below.
TO THE PERSON SUMMONED: I COMMAND YOU to appear before this Court at the date, place and time
specified in this Summons to respond to the allegations in the attached documents in accordance with the provisions
of the Juvenile and Domestic Relations District Court Law. Failure to appear at Court may subject you to contempt
of court proceedings.
NOTE: READ THE NOTICE ABOUT RIGHT TO REPRESENTATION BY A LAWYER ON THE BACK OF
THIS SUMMONS. DOCUMENTS ATTACHED.

0 PETITION

•

1-12-00.

•

Notice of Termination of Residual Parental Rights

DATE ISSUED

C* M cf/4z;<.
0
Q^lERK

D JUDGE

TURNS: Each person was served according to law, as indicated below, unless not found.
ME AND ADDRESS

Rick
4935
3975
Roy,

Nott
South
West
Utah 84067

ERSONAL SERVICE I No.
sing unable to make personal service, a copy was
slivered in the following manner.
elivered to family member (not temporary sojourner
guest) age 16 or older at usual place of abode of
rty named above after giving information of its
irport. List name, age of recipient, and relation of
:ipient to party named above.

stcd on front door or such other door as appears to
the main entrance of usual place of abode, address
ed above. (Other authorized recipient not found.)
t found
SERVING OFFICER
for

\TE

%i

* %

%

CHITON

CASE NO. *JJ -UW . ! A £V£ . .W>?. . .

VA CODE ANN §§ 16 1-262-3

MMONWEALTH OF VIRGINIA
(J&IJKL- - / • £ & { / $ / < /

Juvenile and Domestic Relations District Court

hi re a Chfid under eighteen years ofjfe \
CHILD'S NAME

'

r'Ull
r*>C ADDRESS
Annoccc^
CHILD'S

t

0

^>

SSN

-

DATE OF BIRTH

<

0
7
#
tif}?*

FATHER'S
•R'S NAME AND ADDRESS
w

ER-S NA^iE^MD ADDRESS
MOTHER'S

</W

^*

^

}<iZ\ ^

* w*~

i
W
IJ

rx ^
T

SSN

*

AGE

T

C

I

^

SSN

SEX

RACE

c n u n u r NO
*is\
TELEPHONE

TELEPHONE NO
A

f

V

TELEPHONE NO

6,
RDIAN/LEGAL CUSTODIAN GTPERSdfolN LOCO P/TONTfS AND* ADDRESS
GUARDIAN

TELEPHONE NO

OTHER(S) NAME'AND ADDRESS(ES)

TELEPHONE NO

7,

8-

&
OTHER(S) NAME AND ABDRESS(ES)

.
"

'

"

*

*~*

""

"'

TELEPHONE NO

9.
10.

Child held in CUSTODY

D Yes

11.

Place of Detention or Shelter Care

12.

Date and Time Taken into Custody

Q^No

13. Date and/Time Placed in Intention or Shelter Care

14. The above information is not known to the petitioner No(s).
I, the undersigned petitioner, state under oath to the best of my knowledge, that the above-named child is within the purview of the
venile and Domestic Relations District Court Law in Jhat, within this city/county, the child:

..MtQ$&~ty'rfiAp*'*-*
WHEREFORE, the Petitioner requests that the child and the persons having his or her custody and control be summoned to
3pear before this Court, and that this Court enter such orders and judgments as the Court deems fit and proper in accordance with the
w and which will serve the purpose and intent of the Juvenile and Domestic Relations District Court Law.
'

DATE*

"

/ ]

^ / ^ l i /

PETITIONER'S SJWAfUR

PETITIONER'S NAME (PRTNrr C

l^&..7!b....:x*.^tn.Cc^^
PETITIONER^ ADDRESS AND TELEPHONE NO (COURT CpPYONCY)

Sworn/affirmed and signed before me on

lf.jZ.J^LL

*"» A o r XTr\

NOTICE OF RIGHTS TO DESTRUCTION OF JUVENILE AND
DOMESTIC RELATIONS DISTRICT COURT RECORDS
(VA. CODE § 16.1-306)

•

Records relating to a proceeding where a juvenile is found guilty of a delinquent act which would be a
felony if committed by an adult will not be destroyed.

•

Records related to other proceedings concerning a juvenile will be destroyed automatically when:
such juvenile is nineteen (19) years old or older and
five years have passed since the date of the last hearing in the case. However, if the juvenile was found
guilty of an offense reportable to the Virginia Department of Motor Vehicles, the records shall not be
destroyed until the juvenile is twenty-nine (29) years old.

•

You may request the earlier destruction of the court records in this case ONLY IF:
1. You were the subject of a delinquency or juvenile traffic proceeding, and
2. You were found innocent of the charge or the charge was otherwise dismissed, and
3. You file a motion with this court requesting destruction of the records connected with such charge
with notice being given to the Commonwealth's Attorney.
Unless good cause is shown why the records should not be destroyed, this court shall grant the motion.

FORM DC-511 7/99 (REVERSE)

RIGHT TO REPRESENTATION BY A LAWYER
A lawyer may be appointed only in those cases described below.
NOTE: In determining whether a person is entitled to a court-appointed lawyer or if a parent isfinanciallyable to
pay for a lawyer, such person and, if applicable, their parents shall complete a financial statement form and sign a
statement of indigency.
The Court shall appoint a lawyer as guardian ad litem to represent any child alleged to be abused or
neglected or for a child who is the subject of an entrustment agreement or of a petition terminating residual parental
rights or is before the Court when the parent desires for good cause to be relieved of care and custody.
Prior to a hearing by the Court of any case involving a child alleged to be in need of services or alleged to
be delinquent, such child has a right to be represented by a lawyer of the child's own choice or, if the Court
determines that the child is indigent within the contemplation of the law and his or her parents, guardian, legal
custodian, or other person standing in loco parentis does not retain a lawyer for the child. The Court shall appoint
a lawyer to represent the child unless an appropriate waiver of counsel has been accepted by the Court.
If the Court appoints a lawyer to represent the child, andfindsthat the parents arefinanciallyable to pay
for the lawyer and refuse to do so, the Court shall assess the costs of legal services against the parents. The child in
some cases may waive his right to be represented by a lawyer, if the Courtfindsthat the child and parents, guardian,
legal custodian, or other person standing in loco parentis, consent in writing and the interests of such individuals
are not adverse.
Prior to a hearing by the Court of any case involving a parent, guardian, or other adult who is charged with
abuse and neglect of a child or who could be subjected to the loss of residual parentalrightsand responsibilities, such
parent, guardian or other adult has a right to representation by a lawyer of his own choice, and if such parent,
guardian or other adult is indigent, the Court shall appoint a lawyer to represent him, and such parent, guardian
or other adult may waive the right to representation by a lawyer.
In all other cases, the Court in its discretion may appoint a lawyer or guardian ad litem to represent the
interest of the child or the parent or guardian. However, if a child's custody is in dispute and the parents or other
parties seeking custody are represented by lawyers, no lawyer will be appointed to represent the child unless the
judge finds that the child's interest are not otherwise adequately represented.
*

I certify that I mailed a copy of this document to the
parties named on the front at the address shown on
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RICK NOTT, Respondent Pro Se
4935 South 3975 West
Roy, Utah 84067

IN THE YORK COUNTY JUVENILE & DOMESTIC RELATIONS
DISTRICT COURT, COMMONWEALTH OF VIRGINIA

JODY LILLY,
Petitioner,
vs.

:
:
:

RESPONDENTS MOTION TO
QUASH SUMMONS AND
DISMISS PETITION

:

RICK NOTT,
Respondent.

:
:
:

Civil No. JJ009822-01 ^ d

02

Respondent, Rick Nott, pro se, appears specially to move the above-entitled Court
quashing the Summons heretofore served upon him and dismissing the Petition. This
Motion is based on the following grounds and for the reasons stated:
1. Drake Austin Nott was born the 19th day of April, 1995, and the parties
designated in the pending Petition were living together in a meretricious relationship.
2. After the birth of the child, the parties separated, and petitioner continued to live
in the State of Utah until August, 1998, during which time respondent exercised visitation
on petitioner's representation that he was the natural father.
3. Petitioner commenced an administrative proceeding in the State of Utah to
enforce the payment of child support by respondent, and the Order for child support was

2
docketed in the District Court of Davis County, a copy of which is attached hereto as
Exhibit " 1 . "
4. Petitioner remarried and her husband is now stationed at Langley Air Force
Base, Virginia, but respondent believes and therefore alleges that the service records of
petitioner's husband will show that at the time of his enlistment, Virginia was not listed as
his home state, and petitioner's husband is subject to PCS transfers by the military making
Virginia only a transient state of residence. Petitioner's parents reside at Davis County,
Utah, as do her siblings.
6. Petitioner refuses to permit respondent to visit the minor child when she comes
to Utah and claims sanctuary of the military base on which she resides to prevent
respondent's visitation in the State of Virginia, and respondent has not visited with said
minor for almost two (2) years in spite of his requests and attempts in the spring of 1999
when petitioner was in Utah.
7. Petitioner has taunted respondent that regardless of her previous representations,
he does not know for sure that he is the father of the minor child, and in response,
respondent filed his Petition to establish paternity and for visitation in the District Court
of Davis County, State of Utah, on the 11 th day of June, 1999, and petitioner retained
counsel in the State of Utah who filed an Answer and Counterclaim on her behalf on the
7th day of December, 1999 pursuant to Court Order. A copy of the Petition and Answer
and Counterclaim are attached hereto as Exhibits "2"and cc 3."

3
8. The Petition filed in the above-entitled Court is an attempt to emasculate the
jurisdiction of the Utah Court and require respondent to incur the expense of travel and
additional counsel fees in the State of Virginia after the State of Utah has already taken
jurisdiction in accordance with existing law. See Liska vs. Liska, 902 P.2nd 644 and
Crump vs. Crump. 821 P.2nd 1172.
9. The action now pending in the State of Utah does not contest petitioner's
custody of the minor child and deals only with paternity and visitation. Petitioner has now
acknowledged to the Utah Court that respondent is the father of said minor and the issue
of paternity is now foreclosed. A copy of the Utah Statute allowing the Court to
determine the visitation rights of the father is attached as Exhibit "4."
10. On information and belief, respondent alleges that petitioner has
misrepresented the true state of facts in an Affidavit filed with the Court, and but for such
misrepresentations, the Court would not entertain the Petition as filed, nor issue the
Summons heretofore served upon respondent.
WHEREFORE, Respondent prays:
That the Court appoint a guardian ad litem for the minor child or a master to verify
the allegations set forth in this Motion, and if the allegations are verified, that the Court
then quash the Summons served upon respondent, and dismiss the Petition for lack of
jurisdiction, forum non conveniens, or for such other cause as to the Court may seem just
and equitable.

DATED this

day of

, 2000.

RICK NOTT, Pro Se

CERTIFICATE OF MAILING
I hereby certify that on this <?
day oix^Ai^ur^uJ -, 2000,1 mailed a true and
correct copy of the foregoing Motion to the following, postal prepaid by depositing the
same in the U.S. Mail:
Jody Lilly
1902 D Jackson Court
Langley Air Force Base VA 23665

COUNTY OF YORK - CITY OF POQUOSON
DEPARTMENT OF SOCIAL SERVICES
301

GOODWIN NECK ROAD

POST OFFICE DRAWER

917

YORKTOWN, VIRGINIA 23692-0917

(757) 890-3930
FAX (757) 890-3934

W-t! r?

January 14, 2000

RICK NOTT
4935/3975 SOUTHWEST
ROY UTAH 84067

Dear Mr.

Nott:

My name is Sue Frost and I am the court liaison social worker at the YorkPoquoson Department of Social Services. I provide liaison services between our agency
and the York County Juvenile and Domestic Relations District Court.
I am writing to make you aware of my availability to you at court at which time I
will provide you with information regarding various custody and visitation arrangements,
mediation services and other alternatives to litigation prior to your scheduled court
hearing.
I will be in court at 8:00 a.m. on
talk with me.

2/4/00

for you to

Enclosed are some forms for you to complete. Please bring them with you when
you come. Due to other demands on my time, I will not be able to talk with you prior to
your hearing date but I look forward to meeting you then.
Sincerely,

Sue Frost
Senior Social Worker

J.
&

Elizabeth Tobler
Social Work Supervisor
•*'
/ •

Enclosures

VIRGINIA:

IN THE JUVENILE AND DOMESTIC RELATIONS DISTRICT COURT
FOR YORK COUNTY AND THE CITY OP POQUOSON

IN RE:

DRAKE AUSTIN NOTT
DOB: (04/19/95)
O R D E R

PRESENT:

Jody M. Lilly, mother, with her counsel, T. Gallo.
Rick Nott, father, appeared by affidavit.

This case came on the 18th day of February, 2000 upon the
written petitions concerning custody/visitation of the above-named
child

and proper

notice

having been given

to

all proper

and

necessary parties, all provisions of the Juvenile and Domestic
Relations District Court law, and amendments thereto, having been
duly compliedrwith in assuming jurisdiction of said child; upon the
papers formerly read; the exhibits filed herein; the proffers and
representations of the parties; and was argued by counsel.
WHEREUPON,

having

considered

all

relevant . and..material

evidence and argument as well as the standards set out in {20-124.1
through {20-124.5 of the 1950 Code of Virginia, as amended, and
finding it to be in the best interests of said child it is hereby
ORDERED as follows:
(1)

Temporary custody of DRAKE AUSTIN NOTT is granted to his

mother, JODY M. LILLY, pending further hearing.
(2)

The Court will consult with the Utah Court pursuit to

UCCJA regarding jurisdiction over custody.
(3)

This case is continued to March 17, 2000

for office

review only.
It is further a requirement as a condition of this ORDER that
each party intending a change of address shall give thirty

(30)

days advance written notice of such change of address to the Court
and the other party. Such notice shall contain the child's full
name, the case number# the party's new telephone and new street
address and# if different, the party's new mailing address.

The

notice shall be mailed by first-class mail or delivered to the
Court and to the other party. If services by the Department of
Social Services or the Court Service Unit are required as part of
this order, the costs of such services shall be assessed against
the parties as determined by the responsible agency and shall be
paid by said parties in accordance with Section 16.1-274 of the
Code of Virginia.
Access to the academic, medical, hospital or health records of
the child shall not be denied to either parent unless otherwise
ordered above.
All parties are admonished to refrain from speaking negatively
or disparagingly about any other party in the presence of the child
and shall make all good faith efforts to encourage the wholesome
and constructive relationships of the child with his parents.

Enter this:

2*

/&/*£&&&

o<* vV
Docket:

JJ009822-01-00
JJ009822-02-00
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VIRGINIA: IN THE YORK COUNTY JUVENILE & DOMESTIC RELATIONS
DISTRICT COURT
JODY LILLY,
Petitioner,
CIVIL NO. JJ0O9822-01
JJ009822-Q2

v.
RICK NOTT,
Respondent*

PETITIONER'S RESPONSE TO RESPONDENTS
MOTION TO QUASH SUMMONS AND DISMISS PETITION
The Petitioner in response to Petitioner's Response to Respondent's Motion ro Quash
Summons and Dismiss Petition, and m support of her petition states as follows:
1.

The allegations stated in paragraph I of Respondent1 s motion are admitted.

2.

The allegations contained in paragraph 2 of Respondent's motion are denied The
Petitioner and the Respondent did separate shortly after the birth of the child but
the Petitioner left the State of Utah in June of 1998. The Respondent has had no
ph; Mcai conract with the child since December 1996.

^,

As to the allegations contained in paragraph 3, it appears that the claimant in the
administrative proceeding, was the Office of Recovery Services in Utah,
As to the allegations contained in paragraph 4 of the Respondent's motion the
Petitioner has remarried, and her husband is stationed at Langley Air Fo^ce Base,
Petitioner will remain in her currem location for a minimum of three (3)

:HEL, GALLO
ANCY L L C
)RNF>5ATLA\X'
:UT(Vt TOWERS
XECUTTVE DRIVE
TOM VA.?3e&6

additional years, as the only possible assignment for Petitioner's husband during
that time is on a remote, in which his family can not accompany him. Further, the

listed home state for the Petitioner's husband, is irrelevant to this proceeding, as 1
tne residence of an adult maiiied woman's relatives.
Ab to tne allegations of paragraph 6 ot Respondent's motion, Petitioner
vehemently denies that she ha* refused permission to Respondent and that she is
claiming sanctuary on a military base. As to Respondent's attempt* to MSit in tnc
spnng of 1999, the Petitioner alleges that Respondent came to Petitioner's house
unannounced, and the Petitioner advised Respondent that they would arrange
visitauon later in the week When Respondent teleohoned the nex:t day, he
proceeded to profanely threaten physical harm upon Petitioner's father, at which
time negotiations were terminated.
Petitionei denies ihe allegations contained in paragraph 7 as to taunting. The
Petitioner would ahege that the visitation issue m Utah, was impiopeily filed theie
under the Uniform Child Custody Jurisdiction Act (UCCJA), and that is the first
defense listed bv Petitioner in her Answer.
Petitioner denies the allegations contained in paragraph 8 of the Respondent's
motion, as to Petitioner's reasons tor filing a custodv petition m Virginia, and
states that custody has never been previously determined in any court, and further
that under the provisions of the UCCJA, Virginia is the appropriate jurisdiction
foi this case
Petiuonei denies that there has been any misrepresentation in any affidavit, as
alleged m paragraph 10 of the Respondent's motion.
EL OALLO
<CY, L L C

Affirmatively, Petitioner states that she and her child moved to Virginia on or

EYS AJ LAW
VI TOWR5
UTTVE DRA'E
4 )?\ 23*66

about appioximately June 30,1998, and that she mamed James Lilly on Julv 27,

1998 in Newport News, Virginia. Further. Petitioner alleges that she has resided
with her child, continuously in Virginia since June 30, 1998. up to and including
today's date,
10.

That under the UCCJ A, for initial custody proceedings, junsdiction will repose in
the child's home state, that is, the state in which the child has resided with a

j

parent for at least six (6) consecutive months immediately prior to the proceeding.
Farther, no adjudication has been made in any other state as to any custodial issue
11.

Further, Petitioner argues that Virginia should not decline jurisdiction as (a) it is
not an inconvenient forum given the marital status of the Petitioner, the lack of
contact with the child by the Respondent, and the age of the child; (b) the conduct
of the Petitioner was not wrongful or reprehensible, but logical given the
provisions of the UCCJA; and (c) the proceeding in Utah is not simultaneous, as
conceded by the Respondent.

WHEREFORE, Petitioner prays that the Court deny Respondent's motion, that the Court
take jurisdiction of the custody matter, and further that the Respondent's prayer be denied.
Dated this 17,h date of February, 2000,
JODY ULLY

HEL. GALLO
KNCY, L L C
fcNEYS .AT LAW
JTfVE TOWERS

Thomas J, Gallo
MOSCHEL, GALLO & CLANCY
2101 Executive Drive, Tower 78
Hampton, Virginia 23666
Tel: (757) 826-5000
Fax: (757) 826-5936

CERTIFICATION
I hereby certify that on the 17th day of February, 2000,1 faxed a copy of this pleading to
Jancie C Steed, Attorney, who certified the mailing of Respondent's Motion to Quash Summon
and Dismiss Petition., at Bean and Smedley, Attorney, facsimile number (SOI) 547-1316.

VIRGINIA:

IN THE JUVENILE AND DOMESTIC RELATIONS DISTRICT COURT
FOR YORK COUNTY

IN RE:

DRAKE AUSTIN NOTT
DOB:
(04/19/95

FILED if

O R D E R

PRESENT:

No appearance by any parties.
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This case came again on the 17 day Jof March, 2 000 upon ah
• •
•
•
*
u
•
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."SECOND"
. ,

administrative

review

custody/visitation
having

been

of

given

of

the

written

the above-named

to

all

proper

PfftS^f^n

fGjonae'rnmg

child and proper

and

necessary

notice

parties,

ail

provisions of the Juvenile and Domestic Relations District Court
law,

and amendments thereto, having been duly complied with in

assuming jurisdiction of said children; upon the papers formerly
read; the evidence previously heard ore tenus; the exhibits filed
herein; and the proffers and representations of the parties.
WHEREUPON,

having

considered

all

relevant

and

material

evidence and argument as well as the standards set out in {20-124.1
through {20-124.5 of the 1950 Code of Virginia, as amended, a nd
finding it to be in the best interests of said child it is hereby
ORDERED as follows:
(1)

Custody

of

DRAKE

AUSTIN

NOTT

is granted

to

his

mother, Jody M. Lilly.
(2)
visitation

as

Rick Nott, father, shall be entitled to
agreed

between

the

parties

or

as

reasonable

determined

by

mediation.
It is further a requirement as a condition of this ORDER that
each party

intending

a change

of address

shall give thirty

(30)

days advance written notice of such change of address to the Court

and the other party. Such notice shall contain the child's full
name, the case number, the party's new telephone and new street
address and, if different, the party's new mailing address.

The

notice shall be mailed by first-class mail or delivered to the
Court and to the other party.
Access to the academic, medical, hospital or health records of
the child shall not be denied to either parent unless otherwise
ordered above.
All parties are admonished to refrain from speaking negatively
or despairingly about any other party in the presence of the child
and shall make all good faith efforts to encourage the wholesome
and constructive relationships of the child with their parents.

Enter this:

March 17, 2000
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